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Dear Mr. Chairman:
| Iam writing to offer our views on H.R. 12048“ a hﬂ] .“A-mendir‘sér e
Title 5 of the United States Code to 1mprove agency rule~1na]c1ng by expalldlng» -‘ -
the opportum.tles for pubhc part1c1pat1on, by creatmg procedureﬂ for _ ald
congressional review of agency rules, and by expandmg judicial ’rev:Lev.v,‘
and for other purposes." . 7 . A. B
. Subsections (b) through (e) of sectlon 553 of the /&dmlnlstratlve

'Procedure Act establishes certam procedures to be followed 'by ]i oderal

V'pubhc notice of rule—makmg, opportunlty to submit v1ewe and delayed
effectlveness of rules Subsectmn (a) of sect10n 563 makes these pr0~ o
o cedures 1napp11cab1e "to the extent that there is mvolvcd a m:htal yor .

i'forelgn affalrs functlon of the Unlted States "H, R 12048 would amend

o :subsectmn (a) and exempt 1nsteacl matter;% "pertalnmg 10 a mﬂatary or fore1gn L

) affa1rs functmn of the Umted States that is (A) spec1f1cal]y aufhonzed under [

o cr1ter1a estabhshed by Executlve order to be kept secre1 in 1he 1utere<51

of the natlonal defense or fore1gn pollcy and (B) is in. :Fac:f properly cldeelﬁed o R

pursuant to such Executlve order "

The Central Intelhgence Agency performs forelgn 1ntelllgence
ﬁ];‘{( L&CW (erdins ' o o
responsibilities Wh1ch,f ithm the general exemption fo: “mﬂﬂary or .

Vv“ l—-’w“‘rw\ (PO %

foreign affairs" functions; _is our position that forelgn ir lte]hgence functlons

(U?/“‘ﬁ.t va cloub it //Ldﬂcq w2 @y wé"v’f'#’wpww‘* Mw 4
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- under the statutory authorlty of the Director of Central Tntelll grence to ])1 otec1

AR

s

intelligence matters not classﬁled pursuant to F:,.ecutlve 0¥ de] are prclechble 7 "

-intelligence sources and methods from unauthorized dl‘sclosure. (50 U S C 40 ))
. A

/’ ments of section 553 The tradltlonal reasons Ior encouraglng ])ubllc parhmpa* :

. tion do not apply in this sensxtwe area. Rules 1nv01v1ng forelgn 1nte]]1gence :‘,

| Thus, society's interest in involving affec}ted members of ihe pubhc in ® S M&W‘:

It is not clear that t}ns would be accomphshed by ‘che propoeed exemphon N

of matters "pertalmng to" c1a531E1ed m111tary or forelgn af f airs fun(:tmns

The degree of relationship requlred between the matter 1nvolved and d s pec1f1c T

classified function is amblguous If a direct rel at;onelﬂp is ¢ oniemplaied

the proposed exemption may not be suff1c1ent1y broad 10 exclude a]l R : ‘

intelligence matters. In thls connection it should be noted tha’c (‘ertam |

The policies favoring public part1c1pat10n in ru]e mak:ng are 011twe1ghec]

by the consequences of subgectmg fore1gn 1ntelllgence mattez s ’ro (he T equn e~ A

functlons are llkely to be so l1m1ted in application and have uch a mlnlmum AR
public 1thhat solicitation of public comment would be oenqe]esc; as A ‘
well as fruitless. Moreover, public part1c1pat10n in 1~ule~ma]<1ng concernmgr

1nte111genc:e rhatters is unllkely to make a significant or pocuhve (‘onh Jbutlon

administrative rule—maklng is very slight in %he forelgn 1nte]]1genc a@a«lm .
Conversely, the public's interest in the discrete, effecbve and expedlhous 7 )

performance of the foreign intelligence function militates agalnst applymg
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these th1patory p‘rocedures 1n so tal d Gensn: ve an area. I‘ma]]y,

it Ls_questlonable whether Congress may constltutlonally 1mpose procedura]

eqi I;ments of its ch0051ng on the President in the performdnce of certaln R
/\['ﬁtias committed to his office. It is believed that forelgn 1nte111pence '

functions lie within this zone of spec1a.1 competence,

7OSC35 “ PRI Doy
For the foregmng reasons, this Agency ?&%A—m—en m-s{rfavorab}e _

consideration of H.R. 12048 . -
The Office of Management and Budget has advzsed ’rhefe is no ob_]ectloni
.' fo the submission of this report from the standpoint of the Adn;]mstratlon s
program. | |

Sincerely,

| George Buc;h '
D1rcctor
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